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To Appeal or Not to Appeal

Agenda
▪ Review Applicable Rules

▪Analytical Framework

▪ Application of analytical framework to different types 

of orders 
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To Appeal or Not To Appeal – What to Docket?
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The court just entered an 

order on this case I’m 

docketing. Do I need to 

calendar any appeal 

deadlines?



To Appeal or Not To Appeal
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Why are orders so 

important when 

docketing?



To Appeal or Not To Appeal
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FRCP 77(d)(2)

(2) Time to Appeal Not 

Affected by Lack of 

Notice. Lack of notice of the 

entry does not affect the time 

for appeal or relieve—or 

authorize the court to 

relieve—a party for failing to 

appeal within the time 

allowed, except as allowed 

by FRAP 4(a)

28 USC 1292(b) 

A petition for appeal must be filed within 10 

days if a judge has certified a non-final order 

for interlocutory appeal (summarized)

28 USC 2107 – Time for appeal to court of appeals
(a) Except as otherwise provided in this section, no appeal shall bring any judgment, order or 

decree in an action, suit or proceeding of a civil nature before a court of appeals for review unless 

notice of appeal is filed, within thirty days after the entry of such judgment, order or decree.

(b) In any such action, suit, or proceeding, the time as to all parties shall be 60 days from such 

entry if one of the parties is—

(1) the United States;

(2) a United States agency;

(3) a United States officer or employee sued in an official capacity; or

(4) a current or former United States officer or employee sued in an individual capacity for an act 

or omission occurring in connection with duties performed on behalf of the United States, 

including all instances in which the United States represents that officer or employee when the 

judgment, order, or decree is entered or files the appeal for that officer or employee.

(c) The district court may, upon motion filed not later than 30 days after the expiration of the time 

otherwise set for bringing appeal, extend the time for appeal upon a showing of excusable neglect or 

good cause. In addition, if the district court finds—

(1)that a party entitled to notice of the entry of a judgment or order did not receive such notice 

from the clerk or any party within 21 days of its entry, and

(2) that no party would be prejudiced,

the district court may, upon motion filed within 180 days after entry of the judgment or order or 

within 14 days after receipt of such notice, whichever is earlier, reopen the time for appeal for a 

period of 14 days from the date of entry of the order reopening the time for appeal.

(d) This section shall not apply to bankruptcy matters or other proceedings under Title 11.



Where to Start – The Rules

28 USC §1291 – The Final Judgment Rule

The courts of appeals (other than the United States Court of Appeals 

for the Federal Circuit) shall have jurisdiction of appeals from all final 

decisions of the district courts of the United States, the United States 

District Court for the District of the Canal Zone, the District Court 

of Guam, and the District Court of the Virgin Islands, except where a 

direct review may be had in the Supreme Court. The jurisdiction of 

the United States Court of Appeals for the Federal Circuit shall be 

limited to the jurisdiction described in sections 1292(c) and (d) and 

1295 of this title.
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Where to Start – The Rules

What is a final judgment?

▪ One that ends the litigation on the merits and leaves nothing else 

for the court to do but execute the judgment

▪ Order or judgment is final even if there is an outstanding request 

for attorneys’ fees

▪ Includes any orders/rulings that precede the final judgment

Notice of Appeal is filed in the District Court pursuant to FRAP 4 

for an appeal as of right
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Analytical Framework
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Is it a final order?

▪ Is there an order from a District Court 

judge? 

And

▪ Does the order end the litigation on the 

merits?

And

▪ Does the order leave anything further 

for the District Court to do except 

execute the judgment? 

If  YES – appeal 

under FRAP 4

If NO – Is there 

another avenue for 

appealing non-final 

orders?



Where to Start – The Rules
28 USC §1292(a) – Interlocutory Decisions

(a)Except as provided in subsections (c) and (d) of this section, the courts of appeals shall 

have jurisdiction of appeals from:

(1)Interlocutory orders of the district courts of the United States, the United States 

District Court for the District of the Canal Zone, the District Court of Guam, and the 

District Court of the Virgin Islands, or of the judges thereof, granting, continuing, 

modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions, 

except where a direct review may be had in the Supreme Court;

(2)Interlocutory orders appointing receivers, or refusing orders to wind up receiverships or 

to take steps to accomplish the purposes thereof, such as directing sales or other disposals 

of property;

(3)Interlocutory decrees of such district courts or the judges thereof determining the 

rights and liabilities of the parties to admiralty cases in which appeals from final decrees 

are allowed.
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Where to Start – The Rules
28 USC §1292(b) – Interlocutory Decisions continued

(b)When a district judge, in making in a civil action an order not otherwise 

appealable under this section, shall be of the opinion that such order involves a 

controlling question of law as to which there is substantial ground for difference 

of opinion and that an immediate appeal from the order may materially advance 

the ultimate termination of the litigation, he shall so state in writing in such 

order. The Court of Appeals which would have jurisdiction of an appeal of 

such action may thereupon, in its discretion, permit an appeal to be taken from 

such order, if application is made to it within ten days after the entry of the 

order: Provided, however, That application for an appeal hereunder shall not 

stay proceedings in the district court unless the district judge or the Court of 

Appeals or a judge thereof shall so order.
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Where to Start – The Rules
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28 USC §1292 Summarized

Orders which are not final can be appealed as a matter of right if they are regarding:

▪ Injunctions, or

▪ Receiverships (bankruptcy), or

▪ Rights and liabilities of parties to admiralty cases

Notice of Appeal filed in District Court pursuant to FRAP 4 for an appeal as of right

Orders which are not final can be appealed with permission if:

▪ There is a controlling question of law, and

▪ There is a substantial difference of opinion, and

▪ An appeal would hasten the end of the litigation, and

▪ The District Court certified the order for appeal

Petition to Appeal filed in the Circuit Court pursuant to FRAP 5 to seek permission 

to appeal



Analytical Framework
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Is it a final order?
If  YES – appeal under FRAP 4

If NO, do the statutory exceptions in 28 USC 1292(a) apply?

Is the order regarding:

Injunctions, or

Receiverships, or

Right and liabilities of parties to admiralty case

If  YES – appeal under 

FRAP 4

*Even though it’s NOT 

final it’s still an appeal 

as of right

If  NO – Are we out of appeal options?



Analytical Framework
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Do the exceptions of 28 

USC 1292(a) apply?

If  YES – appeal under FRAP 4

If NO, does 28 USC 1292(b) apply?

Is the order not final and:

There is a controlling question of law, and

There is a substantial difference of opinion, and

An appeal would hasten the end of the litigation, and

The District Court certified the order for appeal

If  YES – appeal under FRAP 5

*You need the Circuit Court’s 

permission to appeal even with all 

factors present

If  NO – Are we out of appeal options?



To Appeal or Not To Appeal
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Managers, supervisors and 

other senior staff – what are 

some of the more frequent 

questions you receive about 

docketing appeal deadlines?



Where to Start – The Rules

Calendaring Our Future Together.™

Other Relevant Rules – FRCP 54(b) Judgments; Costs 

(b) Judgment on Multiple Claims or Involving Multiple Parties. When an action 

presents more than one claim for relief--whether as a claim, counterclaim, crossclaim, 

or third-party claim--or when multiple parties are involved, the court may direct 

entry of a final judgment as to one or more, but fewer than all, claims or parties only 

if the court expressly determines that there is no just reason for delay. Otherwise, 

any order or other decision, however designated, that adjudicates fewer than all the 

claims or the rights and liabilities of fewer than all the parties does not end the action 

as to any of the claims or parties and may be revised at any time before the entry of 

a judgment adjudicating all the claims and all the parties' rights and liabilities. 



Analytical Framework
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Is it a final order?

▪ Is there an order from a District Court 

judge? 

And

▪ Does the order end the litigation on the 

merits?

And

▪ Does the order leave anything further 

for the District Court to do except 

execute the judgment? 

If  YES and applies to all parties/all 

claims – appeal under FRAP 4

Yes, BUT the order applies to fewer than all 

parties, and/or all claims

Did the District Court expressly determine 

there is no just reason for delay?

If YES, order can 

be appealed by 

right under 

FRAP 4

If NO, order is not 

appealable



Where to Start – The Rules
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Other Relevant Rules – FRCP 23(f) Class Actions

(f) Appeals. A court of appeals may permit an appeal from an order granting or 

denying class-action certification under this rule, but not from an order under Rule 

23(e)(1). A party must file a petition for permission to appeal with the circuit clerk 

within 14 days after the order is entered, or within 45 days after the order is entered if 

any party is the United States, a United States agency, or a United States officer or 

employee sued for an act or omission occurring in connection with duties 

performed on the United States' behalf. An appeal does not stay proceedings in the 

district court unless the district judge or the court of appeals so orders.



Analytical Framework
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Do the exceptions of 28 

USC 1292(a) apply?

If  YES – appeal under FRAP 4

If NO, does 28 USC 1292(b) apply?

Is the order not final and:

There is a controlling question of law, and

There is a substantial difference of opinion, and

An appeal would hasten the end of the litigation, and

The District Court certified the order for appeal

If  YES – appeal under FRAP 5

*You need the Circuit Court’s 

permission to appeal even with all 

factors present

If NO – Does the order:

Grant or deny a class action?

 Decertify a class certification?

Relate closely to class certification?

If NO– No 

appeal
If  YES – appeal under FRAP 5 with 

the Circuit Court’s permission



To Appeal or Not To Appeal
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At your firm, what is a 

docket professional’s role in 

this analysis?

When do you reach out to 

the attorneys with questions?





To Appeal or Not To Appeal
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How do some of these 

scenarios appear on a 

docket sheet?
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To Appeal or Not To Appeal
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To Appeal or Not To Appeal
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To Appeal or Not To Appeal
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If we are using a 

rules-based docketing 

system, what does it 

look like when we 

start docketing?



To Appeal or Not To Appeal
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To Appeal or not to Appeal

Don’t forget about FRAP 4 & 5 when you have questions 

27

FRAP 4 Appeal as by 

Right

FRAP 5 Appeal by 

Permission

Can you extend the time to file a 

notice of appeal? 

What happens if multiple parties 

file a notice of appeal?

What is the impact on the filing 

deadline for a notice of appeal if 

post-judgment motions are filed?

What does “entry” mean for 

purposes of determining the trigger 

date for filing a notice of appeal?

What is the impact on the deadline 

calculation for filing a petition for 

permission to appeal if the order 

you’re asking to appeal wasn’t 

certified?

In which court is the petition for 

permission to appeal filed?
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Thank you!


	Slide 0: Docketing Orders -  To Appeal or Not to Appeal 
	Slide 1:       To Appeal or Not to Appeal
	Slide 2:         To Appeal or Not To Appeal – What to Docket?
	Slide 3:               To Appeal or Not To Appeal
	Slide 4:               To Appeal or Not To Appeal
	Slide 5:          Where to Start – The Rules
	Slide 6:          Where to Start – The Rules
	Slide 7: Analytical Framework
	Slide 8:          Where to Start – The Rules
	Slide 9:          Where to Start – The Rules
	Slide 10:       Where to Start – The Rules
	Slide 11: Analytical Framework
	Slide 12: Analytical Framework
	Slide 13:               To Appeal or Not To Appeal
	Slide 14:     Where to Start – The Rules
	Slide 15: Analytical Framework
	Slide 16:     Where to Start – The Rules
	Slide 17: Analytical Framework
	Slide 18:               To Appeal or Not To Appeal
	Slide 19
	Slide 20:               To Appeal or Not To Appeal
	Slide 21:               To Appeal or Not To Appeal
	Slide 22:               To Appeal or Not To Appeal
	Slide 23:               To Appeal or Not To Appeal
	Slide 24:               To Appeal or Not To Appeal
	Slide 25:               To Appeal or Not To Appeal
	Slide 26:               To Appeal or Not To Appeal
	Slide 27: To Appeal or not to Appeal
	Slide 28

